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PER CURIAM:

Taxpayers, Rovert Plante and Mary Plante, appeal the tax
court’s deciSion that they are not entitled 10 a buSine$s bad-debt
dedyction for 1991 and the asSotiated carryover 10%%e$ to later

yearS. We See no reverSible error and affirm.

BALKGROV K p

In 1982, Rovert Plante (Plante) purchaSed a marina. He
then transterred all of the marina’s aSsets to Boating Lenter
of Baltimore, Inc. (BLBFY. Plante was president and Sole

Sharenolder of BLB. Then, Plante transferred a total of
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5330.0PP to BLBJ, ewidented by promissory notes. Over the
next four years, Plante advanced another 31550pP to BCRT.
These advances were not recorded a$ promiSsory notes,

BLBF Suffered heavy losses; S0, Plante decided 0 Sell the
buSiness. Preliminary negotiation with a buyer resulted in o
Selling price of 3PSPPPP. At cloSing on AP Decermber 199, the
buyer learned about the 5425009 in advances Flante made to
BLBJ: advances reflected in BLBE'S bookS a$ a liability to
Plante. When the buyer inSiSted that liability {rom B(AF to
Plante be eliminated the parties in Maryland, added thi

provision to the Stock Purchase Agreement.



The Shareholder, a$ the Sole Sharenolder and a$
President of the Lorporation, hereby make$ the

following representations . ..

Shareholder ha$ transferred four
Hundred Seventyfive ThouSand (3425PPD.0P)
pollars of note§ and awrued interest of the
Corporation dye Shareholder a$ of I/1/4) to
the equity awount of the Lorporation and
ha$ made thiS an irrevocable tapital
wntribytion to the Lorporation. The notes,

alrued interest and capital leaSe dye
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Shareholder a$ of the LoSing have been
tendered 10 Buyer in exchange for Buyer

notes,

In thi§ appeal Plante aSks oS to treat the $4250PP af a
bad debt, inStead of a tapital contribytion becayse thi
treatment would allow it 1o pay less tax. The Tax Court,
howewer, treated the 342500P a$ a tapital contribution and

ordered Flante 10 pay the JRS 38,849

DISLUSSTION
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We must determine whether the 3425000 Plante advanced to
BLBI wa$ a loan or a tapital wontribution. We ySually apply a 13-

factor test to make thi determination. See Lane v. United

States, 743 £.a4 1|, 13145 Cith Lir. 1984)

Alter “Itlaking into awount the [thirteen] {actors the Tax
Court decided that The JIS5PPP not evidenced by promiSSory notes
wa$ not dedyctible. The Tax (ourt reaSoned that Plante fadled to
Carry hi$ burden of proof on hi$ daimed dedyction becayse Plante
provided ‘virtually no information regarding SISSPPP of the

amoynt here in diSpytel)’



We do not need to decide today, however, if the Tax Court
orrectly applicd the [3factor test to the Sum not tied to
promissory notes. The Tax (ourt’s deciSion ~baSed on a different
theory - about the 53aPPPP evidented by promissory notes that

Plante advanced 1o BLBJ applies with eqal force to the {yl

Two conSiderations make u$ heSitant 1o review the Tax
Court’s application of thiS test. First the Tax (ourt did not
proviie a written explanation for it applitation of the
{actors. Second, the Tax (ourt did not maje explicit findings on
the corporate books, interest payments, and teStimony of
Plante Suggesting that the advanceS at a time before the Sale,
were loans,.



amoynt (5425000 taimed by Plante> and provides Sufficient
grounds 1o affirm the Tax Court's deciSion.

When a taxpayer characterize§ a tranaction in a certain
{orem, the LommiSSioner may bind the taxpayer to that form for

fax purposes. See Bradley v. United States, 730 £.34 218, 730 (ith

ir. 1984).  ThiS ¢S the rule: “la] party can challenge the tax
conSequence$ of S agreement a$ onStryed by the LommiSSioner
only by addyting proof whith in an action between the parties
would be admiSSible to alter that conStruction or to Show 1§

unenforceability becauSe of miStake undue influence, frad dyreds,

Before the Tax Lourt, ‘(nledther party malde] a diStinction
between the portion of the 3475,0PP in unpaid advantes
represented by note$ and the remaining portion.”
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et cetera”’ Ld. ThS rule ¢S named the Danielson rule after a tase

in whith the rule wa$ applied. See LommiSSioner v.Danielion, 32§
f.ad 22, 275 (3 Lir- 1962\

The Tax Lourt invoked the Danielson rule when it $aid that the
Stock Purchase ‘[Algreement dearly make$ the diSpoSition of the

noteS part of the Sale tranSaction and tharacterizeS their

En s brief, Plante asserts that he ‘went along with the
thange$ (10 the Stock PurchaSe Agreement] becauSe he was under
dress” Plante however abandoned a trye duress daim dyring
oral arqument by Saying. Tirst of all, the taxpayer here does
not asSert that ... there wa$ any duress or overreathing in the
tranSaction with the buyer.” Even when we (nSider what
Plante ha$ called a dyress arqument, we must reject it as
meritlesS. general economic hardShip «§ not “dyress’ for legal
purposes. See Lee . flightSafety Serws. Lorp, AP F34 434, 433
(Ith Lir. 1994) Blumenthal v. Heron, 324 Add 636, 649-41 (Md. 1921
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dSpoSition a$ a contribytion to BLBL'S capital’ We agree with
the Tax Court that Plante characterized mS advante$ to B(B1 a$
tapital contributionS and may not now obtain the tax benefits
of treating the advance$ a$ loanS to B(ARF.

The Stock Purchase Agreement i unambiguouS. ‘(Plante] pas
transferred ... s425PpDPD ... of noteS and auryed interest of
the (orporation dye [Plante] a of I/1/91 to the equity aciount of the
Lorporation and ha$ made thiS an irrevotable tapital

ontribution]’ (emphaiS added). ThiS Sentente tharacterizes

Plante'’s advante$ a$ a capital contribytion.
Plante, however, make$ two arquments attempting 10 ayoid

the Danielon rule.  First, he Say$ that the Stock Purchade
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Agreement S ambiguou in tharacterizing hiS advante$ a$
tapital contribution$ and that, therefore, we muSt uSe evidence
extrinSic to the Agreement 10 decide if the adwante were tapital
wntrivytionS or loans. He Say$ the Agreement (S ambiguoy$
becaySe the Second Sentence of the Agreement conflicts with the
{irst Sentence. If the devt were transferred to equty on II/1/9)
awording 1o Plante then Plante could not own the notes pe
purported to transfer on 13./30/4)

We diSagree. We do not think the first Sentence mean$ that
the advante$ were made 1o equity on /1191 We think “a$ of IN/9)
(S the date for calclating BLBE'S liability, not the date of the

capital transfer vecause ‘a$ of /91 immediately follow$ ‘due
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Plante)* And, if “aS of IN/191° meant the transfer took place on
| K ovember, the Agreement would probably be written ‘on I11/9)
AlSo, it the advance$ were tranSferred to equity on | # ovember,
a$ Plante contends then the buyer would not have been conterned
aboyt BLBJ'S potential liability to Plante on 13/3p/9. So, the
advante§ were made into tapital contribytion$ on 3P pecember

1991

‘Thi$ reading (§ conSiStent with a Stipulation agreed to by
Plante and the JRS. “AS of #ovember | 199, the petitioner had
unpaid advante$ 10 the corporation totaling 5425 p0p.0p.
Also, the preamble to the Stipulatiomn
makes dear that the IRS 4id not agree
that uSe of the word “advance” means
“lecans for federal simcome tax purposes.”
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Regardless of whether the advance$ were devtS at one time,
the advanteS were tharacterized at dosing a$ capital
wntribytions. Tendering the ‘notes, auryed interest and tapital
leaSe” 1o the buyer - the words of the Second Sentence of the Stock
Purchase Agreement - wa$ a way 10 implement the buyer’s and
Selier’s plan to extinguiSh potential devts of BLBJ to Plante. #o
intonSiStenty or ambiguity, therefore, exits in the pertinent
proviSion. Having made hi$ deci$ion to treat the advances to
BLBI a$ capital ontribytions to dose the million-doliar deal
Plante cannot now look for recoupment {rom the IRS.

Plante’s Second argument 10 avoid the DanielSon rule S that

the DanielSon rule Should not apply in thi$ case. He notes, correctly,
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that one purpose of the DanielSon rule ¢ to prevent the JRS (rom
being ‘whipSawed”. litigating against two parties like Flante and
BLBJ, 10 collect tax (rom only one party. Plante asserts B(BT wa$
inSolvent. Then he argue$ that the DanielSon rule doe not apply
if the corporation wa inSolvent before and after the noteS were
anteled bewayse “ancellation of the devt will not result in a
taxable income 10 BLBL." /0 danger of ‘whipSaw’ exiStS, therefore,
Say$ Plante.

The record i$ not plain that BLBT wa$ inSolvent before and
after the Sale. In any event, the Danieléon rule ha$ other
purposes, howewer, that are applicable to thiS case. ‘I a party

could alter the express terms of hiS contract by arguing that the
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term$ did not represent economit reality, the (ommiSSioner would
be required 1o Iitigate the underlying factual crcumStances of

‘ountlesS’ agreements” Horth Am.Rayon Lorp. v. LommiSSioner,

13 £.30 583, 687 (6th Lir.1993). AlSo, buSiness agreements are of ten
Structured with an eye toward the tax conSequence§ of the
agreement.”  pllowing one party to realize a better tax
wnSequente than the onSequence for whith «f bargained «§ to

grant ‘a ynilateral reformation” of the agreement, which

‘The Stock Purchase Agreement was negotiated with an eye to
the tax onSequences. Auwording to Plante’s brief: The terms of
the Stock Purchase Agreement were dictated by [the byyer] to
gain tax and other advantages.”
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wnsiderably yndermines the certainty of buSingss deals’
Danielion, 37§ £.a4 at 775,

Plante raises a number of other arquments in ectionS A E,
and [ of pS brief, aS well a$ arquments aboyt other
interpretationS of the Danielon rule, about alternate
wnStructions of the Stodk PurchaSe Agreement, and aboyt
extrin$ic evidence. We have onSidered these arquments, byt we

tannot agree with the Argumenf$.7

‘We think these reasons for the Danieléon rule al$o refyte
Plante’s arquments based on (omdiseo, Ine. w. United States, 766
£.3d 569 (Z1h Lir. 1985) (invesStment-tax-credit (ase)

'We are unperSuaded by Plante’s arqumentS based on Giblin v.
Lommi$Sioner, 337 f.ad 693 (5th Lir. 1955). Giblin ¢§
dn")fn'ngm'%qb‘f from the$ case becayse Giblin'S debt tantf“afn'On)
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We wndyie that Flante’s advanie$ were o (apital
ontribution and therefore Plante wa$ not entitled 10 a bySiness
bad-debt dedyction and aSSouiated carryover 1046es.

We AFEERM.

apparently, wa$ not Specifically characterized a$ a capital
ontribytion and becayse it wa$ dear from the Giblin record -
a$ it S not dear here - that the orporation wa$ inSolvent
before and after the cancellation. We are more perSuaded by

Lidgerwood Mfg. (0. v. (ommitSioner, 339 f.ad 34l (3d Lir. 1956)
AlSo, Giblin pre-dateS our adoption of the DanielSon rule. See

Spector w. LommiSSioner, 641 F.ad 326 (5Th Lir. 19))
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